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ZINE RESEARCH RESOURCE:
A MATTER OF PRECEDENTS

A Matter of Precedents is a research resource that has evolved
through multiple forms, such as an installation, a map,
study walks, a website and three zines. You are looking at
Zine Nr 2 at the moment.

In Summer 2022 a first iteration of the research resource was
presented at Collective in the City Observatory Library,
Edinburgh, titled 4 Matter of Precedents. It included a study
board, a map of common good sites in Edinburgh (based
on the 2018/19 and 2020/21 Edinburgh City Council
Common Good Registers), and an audio collection of recorded
interviews with those involved in the particular activa-
tion of the common good at the City Observatory reopened
in 2018 under the custodianship of Collective, a con-
temporary art organisation. With manifold input by cultural
workers who have encountered issues surrounding the
common good in their own communities and work, the
research resource attempts to demystify and expose

some of the legal mechanisms and institutional processes
around publicly owned items. In May, we — Annette
Krauss, Alison Scott, and Frances Stacey — together with
many collaborators engaged in two in-person walks to
gather around and discuss other common good sites in the
city. We walked and talked along two routes in central
Edinburgh taking in a variety of sites, objects and spaces
held in the common good, exploring and imagining
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forms of custodianship, collective ownership, maintenance,
and community use of these sites.

Here, in print, we are pleased to make available further
aspects of the resource, launched in tandem with an online
presentation where you can listen to the interviews

made in the first part of the project 4 Matter of Precedents.

'This print resource is formed of three zines. They act as records
of the project, as a reader and an invitation for further
study: holding transcripts of recorded conversations, online
material, previously published articles, and two newly
commissioned texts. Much of this gathers in printed form
the contributions made for the display in the Library

at Collective — whether that be audio interviews or material
added to a study board — and contributions offered as
part of the common good walks.

CONTENT OF THE THREE ZINES

'The three zines feature topics and items that closely follow
the structure of the online resource, starting zine one
which covers general notes on the common good in Scotland
and materials that situate this in relationship to wider
debates on commoning. Zine two (that you are looking at
right now) unfolds material contextualising Collective’s
specific relationship to common good through their inhabi-
tation of the City Observatory as a site held in common



good. Zine Two is divided into two chapters “Administrative
Chores: The Labour of The Common Good”, gathering
administrative-organisational material related to common
good in Edinburgh, and “Common Good and Colonialism”
exploring aspects of the relationship with colonial legacies.
Zine three looks toward other struggles surrounding the
common good and documents the Study Walks along com-
mon good sites in Edinburgh. The various angles from
which this documentation takes place hopefully spur re-
imaginings of common good in Scotland and offer avenues
for further study.

All in all, the three zines attempt to share information on
the common good in the spirit of open access and free
distribution, and connect this particular form of Scottish
commons to wider discourses and learning.

BACKGROUND INFORMATION ON THE RE-
SEARCH PROJECT A MATTER OF PRECEDENTS

A Matter of Precedents examines the City Observatory’s status
and designation as a ‘common good asset’. The ‘common
good’is a form of collective property, unique to Scotland,
comprising buildings, land, structures, and monuments
gifted to the people of a specific historic burgh. Categorised

as ‘common good’, these items are today managed by

local councils and their partners for the good of the people.

'This study is developed in dialogue with a number of

Introduction by Annette Krauss, Frances Stacey and Alison Scott
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people involved in Collective’s redevelopment of this site,
alongside artists, cultural thinkers and others.

Developing on Annette’s long-term research on the commons,
A Matter of Precedents considers the specificity and lack

of visibility of the Scottish commons, particularly in Edin-
burgh; and draws on Collective’s journey to the City
Observatory as a way to study the (imaginative) potential
of the ‘common good’as a particular legal, historically
philanthropic, early capitalist anomaly entangled with co-
lonial histories.

In the face of the increasing pressures of commercialisation
and privatisation of public space in our cities, 4 Matter

of Precedents seeks to understand the obligations, responsi-
bilities, and restrictions around the use of common good
items as opportunities for public agency.

Alongside this specific focus on the common good, the
project takes an intersectional approach, considering

the relevance of colonial, feminist, and educational histories
in Edinburgh. It seeks to (un)learn from ongoing debates
around colonial cultural heritage, and practices of reparative
justice, while unpacking the philanthropic principles

of educational Enlightenment projects. These convergences
are explored through the input of different stakeholders,
and with those participating in the walks, and now unfold
in yet a different constellation, here, in the three zines.



Annette Krauss

Artist, educator, and writer Annette Krauss has been working
with Collective in Edinburgh, Scotland over several

years on A Matter of Precedents, a research project exploring
the ‘common good’. Annette’s collaborative work is
dedicated to practices of ‘unlearning’ and ‘commoning’,
addressing questions of institutional responsibilities,
feminism, and privilege.

Alison Scott

Alison Scott is a Scottish artist, writer and art-worker often
working with other artists on collaborative and research-
led projects. She has been assisting Annette closely with the
research and production for 4 Matter of Precedents.
Recent projects in print, film and performance work through
feminist approaches to weather, land, and the inherited
environment.

Frances Stacey
Frances Stacey is a curator and producer who collaborates
with artists, filmmakers, and others to develop new

commissions, films, exhibitions, and pedagogical programmes.

As a freelance producer she has supported the develop-
ment of 4 Matter of Precedents with Annette and Alison,
informed by experiences working with Collective from
2013 - 2020 and co-producing in the context of ongoing
socio-political struggles.
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'The following transcriptions are derived from the recorded conversations that were
held during the project 4 Matter of Precedents. The conversations took place
between the artist Annette Krauss and key people involved in Collective’s acti-
vation of the City Observatory as common good, and with artists and re-
searchers who have encountered issues surrounding the common good in their
own work and communities.

The transcriptions were produced as working files for the audio installation in the
library at Collective. They are summary transcriptions and in some cases word
by word. Extracts from the recorded conversations can be accessed online

Part 1 and 3 of the audio transcriptions can be accessed in Common Good

Resource ZINE 1 and 3.

HOW DOES COLLECTIVE RELATE TO
THE COMMON GOOD*®

PUSH AND PULL TOWARDS COMMON GOQOD

AUDIO-TRACK 4

Part 1. Collective’s early research into the relationship between
public and private space in Edinburgh; in conversation with Kate Gray,

former Director of Collective, 13.8.2021 (12min)

Present during conversation: Kate Gray, Annette Krauss, Alison Scott

00: 01:58 (Kate Gray):

00:06.00

I suppose, it’s worth saying this has a longer history, the idea it came from was
turther back, in both the history of Collective and my own interests. When you
sent me the questions, I was thinking, when did this start? It wasn't one day I
woke up and thought: I need to move Collective up to Calton Hill, but it was a
long iterative process that had major turning points in it. In order to give it con-
text, I have to go back to the One Mile project. At that time I was employed as a
lead artist, and the previous director had this concept to look at how artists could
collaborate with communities within a mile of Collective, and develop new com-
munities. And then that led on to a project that we did around 2009, a collabora-
tion with artists Tatham and O’Sullivan.

As an extension of that work, I invited Tatham and O’Sullivan to come to Edin-
burgh to look at spaces that on the surface looked public but were private — and
to do work in that space. What ended up happening was they did a project called
An Indirect Exchange of Uncertain Value and it was based in Fettes, a (public)
private school. I say ‘public’as that’s the term elsewhere in the UK but that doesn't
make much sense.

It has this incredible history. It looks a bit like a wedding cake on top of a hill.
From a distance, it looks like it should be accessible, it’s our heritage. But it was
built as a school for orphans by a philanthropist with a charitable mission. During
the time it was built the philanthropist died and the board got carried away with
the design, an elaborate gothic design that took up all the funds that would have
paid for the orphans to be educated. So, by the time it was completed they didn't
have the money to pay for orphans to be educated and so it became a private
school immediately.

Audio Transcriptions 2 (A Matter of Precedents)
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00:08.02

At that point we were particularly interested that it was the school that Tony Blair
was educated in. Felt very poignant. This blurring of what’s good work and where
the state fits in, and all these difterent complicated issues, felt entwined with it.

So, we did this project at Fettes that was about making this private space public,
mostly in the grounds. There were works by Tatham and O’Sullivan, Chris Evans
and Elizabeth Price. They were all interested in this dynamic of public and private.
We weren't allowed to give access to the inside of the building, only the grounds.
So, we did a choreographed tour of the works and one work wasn't visible or ac-
cessible but could only be described. What is important to say is, these conversa-
tions were very live, they involved lots of difterent people and had lots of difterent
iterative outcomes.

When that project finished or during the course of that project, the then Director
of Collective left and I applied to be director of Collective. I think most people in
the Scottish visual art scene would have thought that quite unusual, because I had
been a practising artist and I suppose it depends how you categorise yourself, but
other people wouldn't categorise me a practising artist. At some point that changed,
and I am not 100% sure myself when and how that happened. I became more and
more interested in organising and what structures allowed or didn’t allow for dif-
terent forms of organising; what structures were public or private, particularly in

Edinburgh.

00:11.00 - 00:13.19

00:14.04

By that time, I had kids and I felt committed to living and working in the city,
and was interested in part of the conversation around organising and how organ-
isations function in Edinburgh. Long story short, I did become Director. One of
the first projects we did after I became Director was with Kim Coleman and Jen-
ny Hogarth. It was a commission that started from funding that became available
through the visual Art Festival to commission emergent Scottish artists within
the festival context. So, we commissioned Jenny and Kim, and they were interest-
ed in the backstage of the festival and making that more visible, which very much
connected to the idea of public and private. Again long-story short, we fixed on
the City Observatory to present that work in. It was very much around the idea
of: what is seen and unseen? What’s an observatory? How does it make the un-
seen seen and so forth? And again, what’s public and private, particularly in the
testival where there is a very clear definition between things that are presented to
a public from a stage, and Edinburgh becomes a stage. Is everything then public
in the city for a period of time? What does that mean for a city that is generally
conservative (with a small ¢) and private for the rest of the time.

‘That was the first time I came across the City Observatory, through that project,
so it has that lineage for the organisation as well.

We did the project there just for a few weeks through the festival. We were work-
ing a lot off-site and that’s what I was driven by. I was less interested in an exhi-
bition space and more interested in working outside, and the gallery as a platform
or base for things to happen, but not the focus necessarily.



AUDIO-TRACK 5

Part 2. Collective’s eviction from the previous space at Cockburn Street;
in conversation with Kate Gray, former Director of Collective, 13.8.2021 (3.20min)

00:13:39 (Kate)

00:14:39

I think it was 2009 in the summer, ...

... when we first came across the Observatory and it just so happened that as soon
as I became Director, one of the first letters I received was from the City Council.
It said as you will know the CEC has made the decision that no third sector or-
ganisation should be in commercial properties. Any third sector organisation in a
commercial property will be expected to pay commercial rent. You are in a com-
mercial property so within the next six-months you will be paying full commer-
cial rent.

Needless to say, the gallery hadn’t been paying commercial rent. In fact it had
been paying no rent. This was on the basis that they had invested money from the
Lottery to redevelop the gallery when it was on Cockburn Street, which made it
more accessible to people. Having invested this money, the council wouldn’t pay
rent for this period.

So, then I sent back a letter that the council had provided with details of the rent
free period, because of this investment. They returned saying, oh yes, this letter
but it isn’t legally binding. We will help you find somewhere else to go that isn't
commercial or you can choose to pay commercial rent. But commercial rent would
be, what was then the Arts Councils, entire funding to Collective. There was real-
ly no way we could have considered that, it would mean there was no programme
or we would have to become a commercial gallery, or would expect artists to self-
tund in a space we just serviced, neither of which seemed viable.

AUDIO-TRACK S

Part 3. Collective’s search for a non-commercial space; in conversation with Kate

00:19:00 (Kate)

Gray, former Director of Collective, 13.8.2021 (14.30min)

To go back to, we were in a quandary then what do we do — do we become an
office-based organisation that just works in the public realm? Do we become a
commercial gallery? But from my perspective and from the history of Collective,
it felt important to honour the principles of those that set up the organisation,
the collective of artists; to honour their intentions as stated in the articles of as-
sociation that Collective would provide space for artists to experiment and would
give artists their first solo-shows. That felt really important to carry on.

'Then the question was, if we cannot be in a commercial space then what is not a
commercial space? This is when we came across the idea of the common good.
Eventually we got there.

'The council said they would help us find a non-commercial space, so by that time
I was sitting down with the council looking at their property portfolios and they
were saying “you can have this garage in Granton”. Thanks but this will not work
for us.

Audio Transcriptions 2 (A Matter of Precedents)
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00:21.07 (Annette Krauss)

(Kate)

00:24.00

00:26:13

00:28:19

Why would they propose that?

Well, because they had it on their books and they didn’t know what else to do
with it. To be honest, they knew that they had an obligation to help us but there
wasn't a will for us to succeed. They recognised that they had produced this letter
and in real financial terms, they could be liable for some of the investment in the
building from the lottery. There were real levers at work.

In terms of thinking that, if we went public with the reasons why we were being
asked to pay lottery money for not being that building — when you get Lottery
money you have to state that you will be in the building for 25 years and in that
way the Lottery money is depreciated over time, to safeguard it and ensure you
don’t sell the building. So, the letter was on the basis you would stay in the build-
ing for 25 years and would have a period rent free.

They kind of knew there were big issues, but nonetheless, were making a move-
ment to get more rent and taxes in from the centre of town. They knew that they
had to help us or at least go through the motions of helping us. And if that was
exhausted and we hadn't succeeded, they would be able to say: we have done the
best we could, we've had this many meetings, seen this many properties, our hands
are tied. The politicians have made a decision about commercial properties and
that’s where we've ended up. I might be being a bit cynical, the officers you are
then dealing with, it’s a job, they are not going to be like “I must save this organ-
isation”.

(Kate meets Dorothy and astronomers at City Observatory; 24:00-27:00)

So anyway, we are going through all these processes, going to look at their port-
tolios, properties, none of them were suitable. In parallel we were doing this pro-
ject in the City Observatory as a one off and part of the festival. We got to the
end of that festival project and I was sitting up in the City Observatory with the
then curator of that space, called Dorothy, employed by the City Museums ser-
vice and her job was to oversee all the monuments.

And the Observatory was categorised as a monument. So, there was the Obser-
vatory, the Scott Monument, Nelson Monument... She was curating but not as
we know it, her job was to oversee these buildings that were classified as monu-
ments. She was telling me about what they were trying to do. It was very clear
that the City Observatory was about to fall apart.

At that time the Astronomical Society had a lease on the building. They had a ‘full
repairing and insuring’ lease, which means that when you take on the lease you
are responsible for insurance, repairs and maintenance. But as an amateur associ-
ation they didn't have any income, so from 1930 until 2008 they hadn’t been able
to have a programme of maintenance or even regular access to the site by the
public. They had done private observations, built some toilets in the 1970s and
additional domes funded by private individuals, the details of which are very hig-
geldy-piggeldy with little records. And no maintenance.

So, the building had fallen into disrepair and was put on the at-risk-register.
That’s important because that’s a real marker for local authorities. They have to try

to get buildings off the at risk register, if they have any in their domain. (00:27:00)

So, I was talking to Dorothy, the then curator. She was saying, you know, before
you came and proposed this exhibition, we've had a year of getting stakeholders
together, trying to review what we are doing with this site. We have all these
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00:30:20

00:34.03

people, they all have very different points of view and are stuck in what the ob-
servatory to be but don’t have any funding, so we don’t know what we are doing
with it.

And I was like, ah, well that’s really interesting. Edinburgh is funny like that, it’s
tull of these historic places that are not commercially viable but at the same time,
there is this overabundance of heritage. We don’t need another heritage attraction.
And she said, well it can’t become commercial anyway because it’s held in the
common good.

What? It’s a categorisation that falls within the council’s reason —a common good
categorisation where things that are held in the common good cannot be used for
commercial purposes.

How did that come about? Cloak and dagger no one really knows.

To do anything in a common good site you need to go to the court of session and
get permission to do it. And it has to go back to these principles of the common
good. As far as I understand it, when things were recategorised when different
boundaries were drawn up ( — you probably know more than this, as you've been
researching, my research is just talking to people) and in order to transfer them at
that point and keep them as they were intended to be when they were categorised
as in the common good.

It’s a quirk of Scottish law as far as I understand it. The City Council in Edin-
burgh and many places in Scotland — most local authorities have a common good
account with the assets sitting in it. Held in this way that is in a way separate from
the subsequent commercialisation of what it is to be a local authority.

I was very interested, as what happened to us in the gallery was a result of com-
mercialisation of local authorities. Essentially what they were saying was: we val-
ue more the commercial asset than anything a third sector organisation can do in
our city. And that’s why they were recategorizing things and not allowing organ-
isations like Collective to have a foothold within the city centre and cultural life
of the city.

It very much links to conversations around the festival in Edinburgh and the
commercialisation of culture. Set up as a peace-making mission but over time
becomes an economic driver of the city, very little about artistic new work, more
about being an economic generator for the city, and the city reorients around that.
For someone living and working here, this is an experienced culture. This is a
systematic thing. Organisations like Collective are increasingly marginalised.

Back to the City Observatory, this is why my ears pricked up so much when she
told me about it and also knowing many of my peers in the visual arts across the
world were talking about the commons at this time.

I mean, wow, Edinburgh has legal commons and no one knows about it. I've been
doing all these projects about public and private space, and I didn't know about it.

We are all talking about this sort of the commons as if there is nothing between
commons as grazing on meadows and when the internet happened. There is this
gap. I am sure there are lots of actual connections that actually have been ongoing
but have been invisible. I got very interested in common good and that made me
very interested in the observatory, because I did not know what else was in the
common good. All I knew was that Dorothy told me that the observatory was.

Audio Transcriptions 2 (A Matter of Precedents)
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EXCURSION:
SOME NOTES ON FUNDING: LOTTERY HERITAGE

00:36:00 — 00:39:00

'There was a policy at the time for no new museums with Lottery funding, as lots
had been set up but couldn’t survive without business plans, sustainability and
without public funding. Lots of them were set up and then collapsed a few years
later.

Heritage Lottery, which is a very conservative proposition, comes from people
playing the Lottery. During the Blair Years it was very systematically replacing
the public funding of culture. This has happened, done incrementally over time.
Now, Lottery is the majority of how culture is funded in the UK. As we all know,
the Lottery is played by many people on the lowest income. So, it’s essentially a
tax the wrong way round, where people that are desperate to win the Lottery and
are playing are the sole funders of culture and sport in the UK. And the people
that use culture and sport are not those same people. There is a real issue there.
'The biggest part of Lottery funds is targeted under the Heritage Lottery and about
conserving ‘our’ heritage.

COLLECTIVE INHABITS THE OBSERVATORY

AUDIO-TRACK 7

Part 1. Director Kate Gray convinces stakeholders that Collective can take over the
City Observatory; in conversation with Kate Gray, former Director of Collective,

00:40:00

13.8.2021 (17.50min)

In another conversation with Dorothy (curator of City Observatory, employed by
the City Museums service), she said ‘What the observatory needs is someone like
you’ ‘you have different ideas about what it could be.” And I'm saying ‘ah no, I
think you have the wrong person, I don’t want to run a big historical thing. No
way would the stakeholders like me or the Collective to do this.’

She said why don’t you just see and come to some of these stakeholder meetings.
Everyone else is at loggerheads. You are already a stakeholder, having done a pro-
ject here. You know more about this site than many people do.

Calton Hill is not embraced by local people despite being in the centre. It can feel
like a long way away to visit, and it had a history, being close to the theatre district,
and had become known for cruising, so you might be advised not to go there
particularly at night.

It is a blank space for people from the city but embraced by tourists. Abandoned
by the people that live there but embraced by others. People didn't realise the
observatory was there, trees had grown up all around the perimeter wall. Most
people are drawn to looking out, because of the incredible views. Most people
stand with their backs to the wall, and don’t think about what is behind the wall,
it’s just a blank space. I had really enjoyed opening it up for this one-off project.
It was particularly enjoyed by people who live in the city discovering both the hill
and the site. We had also had the biggest number of visitors we'd ever had. Others



00:45:57

01:06:01

thought no one would pass by (as art viewers) while they were attracting many
more. Actually, lots of people are up on the hill and they are spending lots longer
in the exhibitions than they ever spent at Cockburn Street.

We had a glass fronted space, visitors thought they’d seen it all from the windows.
We didn't have passing traffic, because we were on the wrong, shady side of the
street, opposed to up the hill where people were ‘in a different frame of mind’... a
place about looking out and reflecting on the city ... felt like it could be an inter-
esting proposition.

'The third aspect of the push-pull related to the Observatory, was Creative Scot-
land funding on standstill and pressure to generate organisations own income.
We had limited options for this on Cockburn Street and if we opened a cafe for
example, this would be competing with others just running cafes. Thus, it didn’t
make sense to open a cafe on Cockburn Street. Lots of organisations who tried
to do income generating projects became loss making. But in a site on Calton
Hill, there is the possibility of raising money, and do it in a way that is categori-
cally not commercial as it is held in the common good.

'Then I got involved in the stakeholder meetings and found an ally in Frank Little
from Edinburgh Museum Services, who played a big part in our ability to move
to a real proposition. Previously people wouldn't have believed that this artist led
space would be running that site. I'd met Frank before and we had a long discus-
sion about commercialisation of festivals and the impact of this on the cultural/
museums sector, because you are always compared to a commercialised festival
and told, why can’t you do this.

'The observatory was in Frank’s remit (Dorothy was a member of staff), his prop-
erty. He started to buy into the idea that it was better for the city to have a grass
roots organisation grow and develop something (rather than someone from out-
side to come in and run it as a museum, he knew it was financially not viable
because it would not generate the income it would need to operate either. They
were in quandary, an equation that didn’t add up, so from my perspective it was
about strategically going in and saying ‘Collective can solve these problems’

1. We are a charity, so there are no Common Good issues (court of session e.g.)
2. We can raise money while the council can't (to take it off the buildings-at-
risk-register)

3. Edinburgh is offering itself up to be “managed” by other organisations (e.g
Underbelly). Underbelly who delivers the festival fringe, also get paid to deliver
Hogmanay. They are a business. The council is paying these businesses lots of
money and they are coming in and making lots of money. Meant to be a service
to the community, but more and more a business.

Frank was very instrumental in convincing the rest of the council that it was a good
proposition for them. It was a very new proposition, setting up a partnership with
the council. They hadn’t done that before. They were attracted that we would raise
the money, but worried that they would remain responsible for their building. But
this worked well because they wanted to remain responsible for the delivery of
the building project. We did all the fundraising, the biggest part from the Herit-
age Lottery. Though a patchwork of about fifty funders. When I spoke to people
that have done big cultural capital projects, oh yeah, we had 4 funders: I would
dream of that! 50 funders, with 50 different ways of monitoring. But the council
needed to maintain control and responsibility for it. They contracted the builder,
although we were in partnership with them in terms of finding the architect, get-
ting the master plan done, and applying for funds like the heritage lottery: we had
to apply in partnership with the council. We did all the funding applications, and
all the work working with the architects on what the plans would be, and how to
meet all their criteria. There had to be on paper a partnership application. The
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council has to completely sign up, then the funding goes to the council and the
council has to administer the contraction of the building work. This meant that
they were exposed when over-budget. It was a bit of de-risking for us, and it was
a very different way than in the past. They would have their project and use their
money and deliver their projects. Or they would give a lease on a building and the
third party would then develop it. What had not happened previously or not in
the cultural sector so much, is this kind of partnership. This was because we are
really small, so you would not think that we can cope with a massive capital pro-
ject overrunning and going over-budget. But also, the council would not say, we
are giving the responsibility for this major national monument to a small visual
art charity. It was a way to allow a grassroots organisation to develop this major
city-wide building with the backing of the council as well. I probably think they
were exposed at the end of the project, but they still got a project that they pretty
much didn’t have to fundraise for.

AUDIO TRACK 8

Part 2. The role of the City of Edinburgh Council in activating the common good site
on Calton Hill; in conversation with Frank Little, formerly Museums Service Manager

at the council, 22.11.2021 (8 min)

Present during conversation: Frank Little, Annette Krauss, Frances Stacey, Alison Scott

00:08.00

00:02:52

ANNETTE ASKS FRANK LITTLE TO DESCRIBE HIS ROLE AT THE EDINBURGH
CITY COUNCIL

Frank describes his role as Cultural Venues Manager, an officer for the council.
Reporting to a committee run by councillors (decision makers): Culture and Com-
munities committee (who approved lease), subject to planning, common good is-
sues, and court of session.

Frank describes how Common good assets sat within other departments ie. Parks

department. Not one section of Council who deals with Common Good. Not

long since there was a Common Good Audit: interestingly documentation wasn't

clear so some artefacts were contested. Lack of clarity in departments, like objects

held in the City Chambers. Describes how committee papers are online - Coun-
cil reports on accounts of the Common Good fund every year. Following Annette

questioning if we could access the debate around the reports, Frank says the de-
bate around committee meetings are unlikely to be reported.

FRANK INTRODUCES THE MOVE TO CALTON HILL FROM HIS EXPERIENCE
Frank reflects that it really goes back to 2010: when Collective had to leave Cock-
burn St premises. Frank was responsible for 13 venues, on Royal Mile and includ-
ing Calton Hill. Property in the Common Good and change of use had to com-
ply to Common Good and be of benefit to all the citizens. If they wanted to rent
or lease (legally the term was ‘dispose of’) any properties, they had to go to the
Court of Session for permission. On Calton Hill, most of the buildings (part of
UNESCO site etc) had fallen into disrepair, due to lack of council funds and As-

tronomical Society leaving.

OLD OBSERVATORY HOUSE NEGOTIATIONS

Firstly, looked at Old Observatory house: Council invested and restored the site,
but had no alternative use. Looked at historical use, and decided it had always
been a house, so they could turn it into commercial property/ house to gain in-



come. Could lease on a month by month basis to Vivat Trust without needing to
go to court of session (which would take a long time) but had to get permission
from council committee (political support). Vivat took on the building; council
started to look at legal process for future investment and long term lease. Any
operator/ lease under Common Good would need a lease for minimum 25 years
to be stable financially (as agreed with Collective in 2016). Concern in regards to
Common Good, was if they were to rent property, there would be no access and
one of the terms of common good was free access. Part of the lease agreement
would be that public access is granted in between holiday makers’use (in change-
over time), therefore it complied with Common Good. Another key thing was
that any money raised would be ring-fenced and held in the common good fund/
reinvested in the common good buildings for the benefit of the venues (whether
fabric, maintenance or programming). Asset was therefore being used, but not

drained of funds.

PARTNERSHIP APPROACH

Frank describes the partnership approach between the council of Edinburgh and
Collective. It had to be appropriate for the vision of the council, common good,
and Collective. Council still had a large stake in the site: put £1.1 million in the
project. Funds secured from many other places. Describes an approach that is also
for an appropriate use of historic buildings.

Describes taking the disposal to court of session, which took 2 years to go through
the system. Prior to doing this, set up a Calton Hill stakeholders group: residents
association, Cockburn association, Edinburgh World Heritage, council, Astro-
nomical Society, to be clear that there was a consensus for the future of the build-
ings. Astronomer Royal (part of stakeholders group) complained, along with sen-
ior architects in the city: Frank describes then how they had to demonstrate due
diligence to all appropriate uses of the buildings. Then it was agreed they could
dispose of (ie. lease) the Calton Hill site. (00:06:27)

198 00:34:11 (Frances Stacey)

(Frank)

And just a small technicality: What is the difference between disposal and change
of use?

Nothing. The legal term is disposal. It always struck me, when we went to court,
and they used the term disposal. It would not go well down with people, because
they thought Calton Hill will be disposed of, “while it meant it would be leased.”
(00:34:47)

AUDIO TRACK 6

Turning an observatory upside down; in conversation with Kate Gray, former director

00:55:18

of Collective, (10.50min)

What is an observatory? What does an observatory do if it is not looking at the
stars? I am thinking about the observatory of the favelas, this idea of the observa-
tory looking at Edinburgh, observing the city itself having the function in making
that public. In a way that was the first thought that made it feel very compulsive.
To make it play a part in and comment on the city itself, as well as stay true to the
group that set up Collective in the first place.

Audio Transcriptions 2 (A Matter of Precedents)
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01:31:18
Coming back to the reason why I am really happy that you are doing the project,
Annette, because during the process of moving we were taken over by actually
making things happen. All these kind of drivers for it: What kind of public art
organisation is Collective? How can it hold public space? As a publicly funded
organisation how can it demonstrate this through how it operates? All these things
take a bit of a back seat when practicalities take over, in order to deliver this pro-
ject. But they were very foundational in what we were trying to do. They were very
important in the book “Toward a City Observatory” to open up a bit, with all the
projects around public space, and they felt choral. It felt very much how we oper-
ated, even with Frank: taking what would normally be a solo and making it choral.

01:33:11
Annette describes the work with the team at Casco Art Institute, Utrecht. How
they explored the separation between the back and front of an organisation, how
they relate to each other, and how they explored making them work in tandem.

01:34:08 (Kate)
Why do you think this separation between the back and front happens?

(Annette)
I think because of a capitalist-colonial history. A history where institutions and
people focus on making money, profit, rule over other people. Ownership, identi-
ty, labour is in service of this. It’s really on this whole level. It’s interwoven subtly
and not so subtly into the whole system. And it’s so difficult to make it explicit.

01: 35:07 (Kate)
And you actually cannot know. Anyone who is operating in it does not know all
of it and can never be able to know. Also something that is really absurd to it, this
observatory that is held in the common good, and foregrounding the collective-
ness, also has this awful colonial history as well, it is absolutely foundational to
the site - even though it’s held in the common good - a paradox in itself. It is held
in the common good, but it has a role in globalising and colonial trade. Absolute-

ly has.

01:37:05
And it does not end here. You can't operate outside of it as well...In some of the
early projects I was looking for the outside of it. I was looking for where I could
find the outside of it, with the observatory project, it was very much foundation-
ally accepting that you cannot be outside of it. And a lot of things that have hap-
pened since then have really helped me see that I am still a product of these things
that I thought I was looking outside of. Accepting this is part of the journey.

I remember early on I was joking about de-gentrifying the observatory - though
now it looks like we've gentrified it. But I suppose the impetus feels like it’s im-
portant still. I recall talking to Tom O’Sullivan after his project when he was on
the board - who said ‘ok so we’re turning the observatory upside down'’. You have
to be aware that there are lots of different realities and you can’t always deliver
your biggest hope. For me, it is really important to keep this as a history of the
institution. I would love to see more grassroots organisations, not even necessar-
ily cultural, to use the common good, rather than asset transfer which arguably
offloads too much responsibility onto small organisations. We have this asset that
is draining the local authority, but they are still responsible for the upkeep. And
we offload it to a grassroots org. and expect them to voluntarily pick it up and run
with it. It’s not necessarily about an asset, it’s the labour that feeds into it. There
are lots of possibilities within the common good, to actually keep the responsibil-
ities in place, but allow the asset to have a different life. Even now the council is
still responsible for the external upkeep of the Observatory buildings. Actually,
they are more responsible now than when they gave a lease to the Astronomical
Society back in 1930. We wouldn't take a full repairing lease, saying this is still



your responsibility, the roof, the walls, etc, and this is what they should be doing.

It’s not necessarily fair to transfer a whole building to a grassroots organisation’s
responsibility. It is very much in the spirit of it that grassroots organisations can
operate and deliver programmes out of common good spaces. I'd love it if more

people did.

Kate Gray was artistic director and CEO of Collective, Edinburgh, from 2009 to 2022. Kate became Director having previously
worked with Collective as lead artist on the One Mile Programme. She oversaw the contemporary art organisation’s move to
Calton Hill from its former location on Cockburn Street, including the major redevelopment of the City Observatory. Currently,
Kate is Director of Enterprise and Public Value at BALTIC Centre for Contemporary Art, Gateshead.

Frank Little was formerly Museums and Galleries Manager for City of Edinburgh Council. Frank played a key role in supporting
Collective’s relocation to Calton Hill and its redevelopment of the City Observatory site.

Audio Transcriptions 2 (A Matter of Precedents)
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Commitment to the Common Good
Letter of Recommendation

April 2023

Between ‘Collective” and Annette Krauss (leading), Alison Scott (research assistance), and
Frances Stacey (research & production) to be referred to as ‘research team.’

This commitment celebrates the work that has been researched and produced by the ‘research
team’ commissioned by Collective.

It outlines what Collective have learnt through this process and what the organisation could still
explore in the future through further activation of common good items in Edinburgh.

Project Background

The City Observatory is a site held in the common good. As a result of Collective’s move to the
site, Collective has entered into an agreement with the people of Edinburgh to respect the status
and conventions around common good items in Scotland.

Following the invitation of Collective, artist Annette Krauss chose to reflect on the organisation’s
recent history, its move to the City Observatory on Calton Hill, creating a body of research
around the development on Calton Hill, what it means and what the potential is to be in a com-
mon good asset. Annette Krauss has worked with Collective over several years on 4 Matter of
Precedents, a research project exploring the ‘common good’. Annette’s collaborative work is
dedicated to practices of ‘unlearning’ and ‘commoning’, addressing questions of institutional
responsibilities, feminism, and privilege.

A Matter of Precedents examines the City Observatory’s status and designation as a ‘common
good asset’ and was developed in dialogue with a number of people involved in Collective’s
redevelopment of the site, alongside artists and cultural thinkers. The ‘common good’ is a form of
collective property, unique to Scotland. comprising buildings, land, structures, and monuments
gifted to the people of a specific area. Categorised as ‘common good’, these items are today
managed by local councils and their partners for the good of the people. In recent years, a number
of grassroots initiatives (amongst which working-class groups) have made use of it as a historical
anomaly that can be used to either block intensive property development, or as a way of creating
new forms of commons. The common good is understood not simply as a fixed area of land/
property (such as the Observatory) but an active, relational construct maintained by the activity of
commoning and social cooperation.

Developing on Annette’s long-term research on the commons, A Matter of Precedents considered
the specificity and lack of visibility of the Scottish commons, particularly in Edinburgh; and
draws on Collective’s journey to the City Observatory as a way to study the (imaginative) poten-
tial of the ‘common good” as a particular legal, historically philanthropic, early capitalist anomaly
entangled with colonial histories.

In the face of the increasing pressures of commercialisation and privatisation of public space in
our cities, 4 Matter of Precedents sought to understand the obligations, responsibilities, and
restrictions around the use of common good items as opportunities for public agency.

Annette has been assisted by producer Frances Stacey and researcher Alison Scott and they form
the central research team for 4 Matter of Precedents.

MEMORANDUM of Understanding on Common Good, to Collective (Edinburgh), from Annette Krauss, Frances Stacey and Alison Scott, September 2022,



'220g Joquisrdas 11005 uosI|y pue Aaoel§ seduel 'ssnedy ansuuy wolj f(ysinquipa) 8Anosjj0) 01 ‘pooy uowwoD uo Suipueisispun Jo INNANYHOWNIIN

Future developments

Through the redevelopment of the City Observatory site from a derelict building to a cultural site
freely open and available to the public, the research team propose that Collective is a specific
precedent for the activation of common good assets in Edinburgh. The research carried out as part
of A Matter of Precedents highlights that Collective is a valuable example and precedent for
subsequent potential activations of the common good.

As a common good site Collective currently:

* Open the site to the public for free.

* Maintain the buildings ensuring that they have a long future.

* Introduce Collective’s site as being held in the common good as part of all public tours.

* The Common good status of the site is discussed and described in the staff and Board
Handbook and is part of a staff induction.

* Front of House are trained around the site’s status of the common good.

* Create opportunities for different specialists to engage with the site as a commons
through projects such as: Constellations and Collective Observations.

« Participate in Doors Open Days and work with stakeholders such as the Science Festival
and the Astronomical Society to create opportunities for a wide public to access the site.

Recommendations

Based on the research gathered, and along with Collective’s mission to bring people together
through visual art, centre learning and commit to explore non-dominant narratives of the site, the
research team have outlined the following recommendations of potential future enquiry:

* Collective continue fo study the legacy and potential of the common good beyond this singular
artistic “project’ and/or the process of inhabiting a specific common good item to allow space
for ongoing imagination around the common good with invested or implicated communities. 28
* Collective seek opportunities to engage artists, cultural practitioners, or stakeholders to devel-

op ongoing artistic research and projects that connect with, investigate, and continue to ask
questions about common good property and its uses in Scotland. This may involve:
* Promoting the dedicated webpage of 4 Matter of Precedents that brings together the
research, audio, zines and essays created through the project.
» Actively consider ideas around civic responsibility and ‘commoning’
* Discuss ideas around the common good to all audiences including Collective’s Friday
Play programme aimed at local children to engage with the Observatory site.
* Ensure that the concept of common good or specific common good items is centred in
Collective’s communication of the site, including maintaining it as part of public tours.

* Collective enhance the visibility of its relationship to common good on its website. This will
include:

* Updating and maintaining the “About” and “Site History” sections on Collective’s
website to make visible information about the common good, as a form of collective
property activated by communities in and visiting Edinburgh.

* Referencing Collective’s relationship with the common good in outlined activity in the
Directors report in submitted accounts to Company’s House register for the year
2022/23.

* Hosting and maintaining the online resource A Matter of Precedents on Collective’s
main website.
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* Collective continue to share knowledge of the common good and make reference to the Obser-
vatory as held in common good as part of its everyday institutional language — in public and
internal communications such as training staff, Staff and Board Hand Book, induction, when
engaging with artists, audiences and stakeholders.

* Collective develop language to acknowledge that access to common good in Scotland (including
produced knowledge and experiences regarding common good) is a vital contribution to prac-
tices of Equality, Diversity and Inclusion.

* Collective support, not run the ‘common good study group’. The common good study group has
come forth from the project A Matter of Precedents. The research group recommends that there
is an open invitation to all Collective staff to the study group to hold close connection to the
discussions and resources produced.

* Collective endeavours to develop vital connections to stakeholders in the City of Edinburgh
Council (CEC) with a focus on the common good. This could form part of the Calton Hill
stakeholders group to allow the knowledge around common good and Collective’s common
good partnership with CEC to be shared and cared for. Our research shows how precarious (and
often contained to an individual) understanding of the common good is within CEC and there is
opportunity to strengthen this for ongoing activation and public benefit.

* Collective keep informed of changes and updates to the Community Empowerment Act 2015 and
related policy. The Community Empowerment Act 2015 has been crucial for revitalising local
authorities” responsibility towards common good in Scotland. It placed a duty on local authori-
ties to “establish and maintain a register of property which is held by the authority as part of the
common good” and “before taking any decision to dispose of, or change the use of, such [com-
mon good] property the local authority must publish details about the proposed disposal or, as
the case may be, the use to which the authority proposes to put the property.” A review of the act
is underway and a report reviewing the impact, particularly in relation to community ownership,
is due in 2023.

Agreed Commitment

Collective acknowledge the extensive content brought together by the research team and agree to
actively engage with the group’s suggestions of future developments from the research team
through the remainder of the tenancy in the City Observatory, and subject to available resources.

The research team agree for Collective to platform the content collated through the project as part
of Collective’s current website and paper archive. If the website changes in the future, Collective
will endeavour to keep the format and structure of the webpages as is but some alterations may
have to take place.

SIGNATURES
M

v a/v-’
On Behalf of Research Team: Annette Krauss ................. ... / ............ Date ..19/..7. /.23.
On Behalf of Collective: Sorcha Carey

Copies to:

MEMORANDUM of Understanding on Common Good, to Collective (Edinburgh), from Annette Krauss, Frances Stacey and Alison Scott, September 2022,


Annette Krauss
19    7    23
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04/01/2023, 10:54 Common Good —The City of Edinburgh Council

+€DINBVRGH-*

THECRY OF EDINBURGH COLNCH.

Common Good

We own property that has Common Good status. This inciudes land, buildings and cash. Property has a Common Good status if it had
been bought by or gifted to a former Burgh. There are laws that restrict how they can be used or sold.

Property can be Common Good if the asset was gifted to or acquired by the Burgh on or before 15 May1975 and

@ it has been used by the general public for a long time
® it was dedicated for a specific public purpose

® has title conditions ensuring public use were agreed in the original charter.
There can be other factors that help us decide if a property is Commmon Good or not, such as

@ statutory reasons for owning a property
® how it was acquired
e ifitis held by a separate trust.

Common Good status means that restrictions apply on what can be done with the property. Restrictions on leasing or selling of some
Common Good assets exist but these can be altered by obtaining approval from the courts, where required. Proceeds from leasing or
selling these assets are retained in the Common Good fund.

Common Good register - Py § [1eL

 Under the Community Empowerment (Scotland) Act 2015 & and following Scotish Government Guidance B, we have a duty to publish
~ a Common Good register. This lists all our Common Good properties. '

Overall Common Good funds stood at £2.669m at 31 March 2021 of this £1.815m is in an earmarked fund for planned maintenance on
Common Good assets as per page 115 of the 2020/21 audited annual accounts

Downioad the Common Good register (XLSX27kB)  — W05 Vewwﬁv ‘0&&& “'?\““*"’2\ ()rcw
S R wegrsteny nat m‘f axiable) Lk

MMWdWM

Representations received

We have received many representations which are submitted comments and views about Common Good assets. We are undertaking

research on each property or asset submitted to establish if they meet the Common Good criteria or not. We aim to respond to
submissions within 12 weeks of the date of the enquiry.

This list will be updated when additional submissions are received and when our research is completed on a property.

If you wish to make representations or express views about potential Common Good assets

email common.good@edinburgh.gov.uk and we will consider your request. ~ —— {7{} Fe howt a WCN'}L K

( ‘ Selling or changing the use of a Common Good asset )

If we aim to change the use or sell an asset we need to consult on our plans. We will promote our proposals widely to ensure that local
communities can comment before any final decision

= 6R Mﬂzuuiw\kk CMechhng
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102 Common good registers
(1) Each local authority must establish and maintain a register of property which is held
‘ by the authority as part of the common good (a “common good register”).
(2) Before establishing a common good register, a local authority must publish a list of
5 property that it proposes to include in the register. = s (‘Lk’ % ?M\f\jﬂ
{:LQ)A'\O,\IL - (3) The list may be published in such a way as the local authority may determine. Qo L\ ke -
— . ~
hael be (4) On publishing a list under subsection (2), the local authority must— pwb\,«c Wy o~
oo (ocak (a) notify the bodies mentioned in subsection (5) of the publication, and vt
anliaonnes (b) 1nvite those bodies to make representations in respect of the list.

(5) The bodies are—
(a) any community council established for the local authority’s area, and
(b) any community body of which the authority is aware. _ CE& adoc e
(6) In establishing a common good register, a local authority must have regard to— - ; Jn

W
(@) any representations made under subsection (4)(b) by a body mentioned in .
subsection (5), and AL on weebo

(b) any representations made by other persons in respect of the list published
under subsection (2).

(7) Representations as mentioned in subsection (6) may in particular be made in relation
to_

(@) whether property proposed to be included inthe register is part of the common
good,
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104

(b) the identification of other property which, in the opinion of the body or person
making the representation, is part of the common good.
(8) A local authority must—

(2) make arrangements to enable members of the public to inspect, free of charge,
its common good register at reasonable times and at such places as the
authority may determine, and

(b) make its common good register available on a website, or by other electronic
means, to members of the public.

Guidance about common good registers

(1) In carrying out any of the duties imposed on it by section 102, a local authority must
have regard to any guidance issued by the Scottish Ministers in relation to the duties.

(2) Before issuing any such guidance, the Scottish Ministers must consult—
(a) local authorities,
(b) community councils, and
(¢) such community bodies as the Scottish Ministers think fit.
Disposal and use

Disposal and use of common good property: consultation

(1) Subsection (2) applies where a local authority is considering—

(@) disposing of any property which is held by the authority as part of the common
good, or

(b) changing the use to which any such property is put.
(2) Before taking any decision to dispose of, or change the use of, such property the local

authority must publish details about the proposed disposal or, as the case may be, the
use to which the authority proposes to put the property.

(3) The details may be published in such a way as the local authority may determine.
(4) On publishing details about its proposals under subsection (2), the local authority
must—
(2) notify the bodies mentioned in subsection (5) of the publication, and
(b) invite those bodies to make representations in respect of the proposals.

(5) The bodies are—

(@) where the local authority is Aberdeen City Council, Dundee City Council, the
City of Edinburgh Council or Glasgow City Council, any community council
established for the local authority’s area,

(b)  where the local authority is any other council, any community council whose
area consists of or includes the area, or part of the area, to which the property
mentioned in subsection (1) related prior to 16 May 1975, and

(c) any community body that is known by the authority to have an interest in the
property.

Community Empowerment (Scotland) Act 2015
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(6) In deciding whether or not to dispose of any property held by a local authority as

part of the common good, or to change the use to which any such property is put, the
authority must have regard to—

(@) any representations made under subsection (4)(b) by a body mentioned in
subsection (5), and

(b) any representations made by other persons in respect of its proposals
published under subsection (2).

105 Disposal etc. of common good property: guidance

(1) In carrying out any of the duties imposed on it by section 104, a local authority must
have regard to any guidance issued by the Scottish Ministers in relation to the duties.

(2) A local authority must have regard to any guidance issued by the Scottish Ministers in
relation to the management and use of property that forms part of the common good.

(3) Before issuing any guidance as mentioned in subsection (1) or (2), the Scottish
Ministers must consult—
(@) local authorities,
(b) community councils, and
(c) such community bodies as the Scottish Ministers think fit.

—

Interpretation of Part 8

106 Interpretation of Part 8

In this Part—
“community bodies”, in relation to a local authority, means bodies, whether or
not formally constituted, established for purposes which consist of or include that
of promoting or improving the interests of any communities (however described)
resident or otherwise present in the area of the local authority,

“community council” means a community council established by alocal authority
under Part 4 of the Local Government (Scotland) Act 1973.
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1.2

introduction
About this report

This research was conducted by the Centre for Local Economic Strategies (CLES) on
behalf of the Scottish Land Commission (SLC) to investigate the potential for Common
Good land and buildings in Scotland to deliver greater public benefit.

The SLC was established in April 2017 to provide direction, leadership and strategic
thought to land reform in Scotland. The purpose of this report is to aid the SLC in
developing strategic policy on how best to advance the diversity, accountability, and

productivity of Common Good land and property assets. Within this, the overarching
aims of this paper are to:

¢ provide a basis for ﬁjjon'ned Qg_p![g_.gggéﬁn the key issues; and

e inform the SLC’s longer tennc;e§eatbh p{ﬁqﬁt’igwm.\-

This report is writter(:f}) citizens, policymakers, and activists who are interestirg in
making sure that Common Good assets are better utilised to help achieve social,
economic, and environmental justice in Scotland.

_—

Approach

The approach to this research included a number of key steps.

Firstly, a Research Framework was established in order to scope out the key questions
necessary to drive strategic policy interventions:

. qé;nte : What is the historical basis for the maturation of the legal, social, and
cultural approaches taken by local and national government to Common Good
land and buildings in Scotland?

@ (l;;ues: With the context in mind, what are the main issues facing local authorities
in-managing and governing Common Good assets today?

o @ffinition What are the major barriers to providing a clear statutory definition
Commen Good land and buildings, with specific regard to the legal debate on
the differentiation between alienable and inalienable rights?

° Gwnershi : What are the current ownership structures of individual assets of
Cemmon’Good land and buildings, and how do different models of ownership
across Scotland impact the social and environmental value of the asset?

S —

e /6pportunitie : What is the potential social and economic value of Common Good
| and buildings for communities across Scotland? How can local authorities
develop a comprehensive ownership and management structure for these assets
in ways that will maximise the productivity, diversity, and accountability of these
assets for all citizens?

TR - S arinag Craatar Banafit fram Coammnn Goand | and  and
1 LLOMmMMmis vering wreataelr penetil mem wommon Coa Landg and
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These questions were applied to in M tages. First, a literature review was conducted &ﬂ wt

to analyse the key academic a gr_e’vuterature on the state of Common Good land in M" te

Scotland. Second, a practice review was conducted. This involved conducting desk- as CL(W’)V_\ |

based research on how Scottish local authorities are managing Common Good land and Uﬂ/\W&

buildings on the ground, for example by surveying Written Submissions to the Scottish U

Government's Local Government and Communities Committee in February 2017. NM

Phone interviews were also held with a range of stakeholders from the Scottish

Parliament and local authorities, as well as community representatives.

Finally, the two reviews were brought together to shape a series of strategic policy
directions for the SLC to consider. These have also drawn on CLES’ decades of
experience ip place-based economic development, offering a series of irst steps’ that
could help \égchhe social, economic, and environmental potential of Common Good
land and buildings.

Grace Brown and Jonty Leibowitz, ‘Delivering Greater Benefit from Common Good Land and Buildings®
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Literature Review
Context and background

This section briefly describes the historic background of Common Good ownership and
management, covering key definitions, and paying particular regard to the changes
occurring between the implementation of the Local Government (Scotland) Act 1973 to
the present. The review then moves on to a discussion of the issues surrounding
Common Good assets, including management issues, legal imprecision and financial
mismanagement.

In recent years, the Scettish-Government has recognised that the people of Scotland
are ot getting the best from our land’." Phe report of the Land Reform Review Group

e ————— s ap,

(2014, 74) notes that this particularly applies to Common Good land and assets, and

suggests that there has been a steady erosion in the social, cultural, and economic
status of the common good in recent years. Since before the Common Good Act of 1491,
Common Good assets have played an important role in the civic and cultural life of local
communities, however, over subsequent centuries their status has been degraded and
many Common Good assets have been lost. T

The ‘Common Good’ is an ancient concept with a very long tradition in Scotland,
stretching back to the creation of by Medieval Kings (Ferguson, 2013: 3).

Akt

Common Good Funds represent a ‘substantial portfolio of land, properly and
investments and by law continue to exist for the common good of the inhabitants of the
former burghs’ (Wightman and Perman, 2005: 4). The Common Good Act 1491 remains
in force in Scots law as part of the current legislation governing these common lands,

Ferguson (2013, 3-4) describes as ‘an attempt to stimulate trade in a
particular area by granting a settlement certain po'_v;ers so that economic activity
was channelled and focused on that area.” Customs and duties which flowed into
the burgh would become part of a central general fund, known as the Common
Good, which was ‘held on behalf of the inhabitants of the burgh’ alongside any land
held in the Burgh Charter. Some original examples of their use were for municipal
buildings, and other land was set aside for recreational use, ‘the most common
being links which were left as open space for the playing of golf.’

1 ‘Getting the best from our land — A land use strategy for Scotland’ (SG, 2011) Op. cit pg.8
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however subsequent legislation has impacted upon management and usage of
Common Good land and funds.

During the 18" and 19% oenturiesfany burgh councils were insolvent or heavily in debt
and thus began to permanently dispose of burgh land in order to raise revenue (Bartos,
2012: 1). The General Report of the Commissioners Appointed to Inquire into the State
of Municipal Corporations in Scotland (published in 1835) revealed ‘the sorry state into
which municipal administration within Scotland had fallen and in particular the diminution>
of Common Good land as a result’ (Bartos, 2012: 2).

Indeed, it was these financial concerns of a burgh which triggered what still ‘represents
the Jeading case on Common Good’; Sanderson v Lees {1859) which made a clear

distinction between - and Common Good. This case was brought
. i it

Ferguson (2013, 7) suggests that while is ‘a slightly more difficult
concept to pin down’, in a Common Good context ‘it means that the local authority
propose to cede control of a piece of land, on a permanent or semi-permanent
basis, in such a way that its public use will be lost or at least temporarily disrupted.’

common good land cannot be disposed of or appropriated by the local

authority for other uses except with the consent of the Sheriff or the Court of
Session..

. X0
(R\‘.&: after Musselburgh Burgh Council aliowed private building work on common good land
20 (Bartos, 2012: 2).

The Local Government (Scotiand) Act 1973 brought an end to the burghs, by abolishing
the town councils which had been responsible for them. Town councils’ Common Good
assets were transferred to the new district or islands councils and then, in 1996, to the
current unitary local authorities {Scottish Parliament, 2017).

The 1973 Act also set out what local authorities can do with Common Good tand; it

allows authorities to for another use Common Good land : "w,
: s Clral
which is inalienable. S Rppleq nafl  — W R wecd

Wightman and Perman (2005: 13) argue that while Common Good assets had been
‘reasonably well understood prior to 1975, this ‘rapidly disappeared’ with the further .
reorganisation of local government in 1996 ‘as institutional memory faded, and S\N\k
personnel and administrative systems changed.’ g ‘;_QC'Q\D’ 3
_*‘ The tensions that this depleting lack of understanding raised can be best demonsirated M‘*\Q’\?/
in the case of Portobello Park. In 2012, Edinburgh City Council proposed to use .NN\/\N) ox
Portobelio Park as the site for the new Portobello High School. This decision was M
challenged by a local residents’ association, and the Inner House of the Court of Session 39,
%

Jonty Leibowitz, ‘Delivering Greater Benefit from Common Good Land and Buildings®
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2.2

found that 'not only did local authorities have no power to appropriate inalienable
Common Good land’, but the Courts also had no power to authorise appropriation.
However, after a Private Bill was introduced in the Scottish Parliament by Edinburgh City
Council, which allowed them to appropriate the land for educational purposes, Portobello
High Schootl was built (McKinlay, 2014),

The Land Reform (Scotland) Act 2016 subsequently changed the law so that local

authorities can appropriate as well as dispose of inalienable common good land.

The Community Empowerment Act (Scotland) 2015 helps to empower community
bodies through the ownership or control of land and buildings, and places new duties on
local authorities in relation to Common Good property. Authorities now have to ‘create
and maintain a publicly available list of all their Common Good property’ (Scottish
Community Development Centre, 2015 15). It also requires local authorities to publish
their proposals and consult community bodies before disposing of or changing the use
of Common Good assets (Community Councils, 2015).

Ferguson (2013, 7) defines _ as 'selling or leasing the land to a third party.

Short term leases are included; and case law has also found that some other

actions, and particularly demolition, also constitute a disposal.’

. is when the local authority uses the land for something other than
its current purpose. In the case of Portobello Park in Edinburgh, the Council
proposed to use some of the park land to build a school. This was ‘generally
recognised to be a proposed appropriation from its current common good use, to
an education purpose’ Ferguson (2013, 7).

Issues

The reasons for the declining status of Common Good land are varied, yet the LRRG
(2014, 76) identified that the fundamental issue is that the legal framework governing
Common Good is ‘archaic and not fit for purpose.’ The LRRG (2014) also suggests that
the archaic nature of Scots law with regards to the Common Good has meant that the
debate has bee@y hundreds of years of disagreement, administrative chanqe

practical ways in which the land and concept has been utihsed by real nggle and this
has creﬁ@_{:ondrtsons of confusion, inertia, and hesitancyj This has particula particularly been
case in recent decades, in which there have been substantive and often

coniradictory changes to the approach of the Scottish Government to Common Good
land and assets.

Scottish Land Commission: Delivering Greater Benefit from Common Good Land and
Bus'*mcﬁ 2 8



The confusion about the status of Common Good land and assets in Scotland means
that the sense that Scotland is ‘not getting the most’ from its assets is pervasive at all

levels, from both national and local government down to individual citizens (Wightman

& Perman, 2005, 13). The Scottish public and state are therefore a long way from having
the adequate knowledge to make the most of their long-standing heritage, and within
this there are a number of critical issues:

2.2.1 Poor record-keeping

Itis clear that local authorities across Scotland lack knowledge of Common Good assets
in two related areas. Firstly, locat authorities often do not know whether land and assets
they own are classified as Common Good, and within this there is further confusion
about the fype of Common Good asset something might be, for exarmple alienable or
inalienable.

Wightman & Perman (2005, 13) note that the numerous occasions throughout the
twentieth century in which responsibility for Common Good assets have changed hands
means that ‘institutional memory...has been lost'. In practice, knowledge of these assets

has been inadequately passed on from burgh, to town council, to district councils, and
on to tocal authorities since 1998.

The practice of local burghs keeping assiduous records began to decline as early as the
1830s, meaning that by 1996 local authorities took control of common good assets with
insufficient registers on the Common Good assets in their local area, The LRRG (2014,
76) found that out of the 197 original burghs (analogous with the respective town
councils wound up in 1975), 54 reported no Common Good assets. However, since all
burghs formerly held such assets, these findings were likely due to town council's and
their successor's keeping insufficient records rather than having no assets in the first
place. These findings were reflected in the work of Wightman & Perman {2005, 15-22),
who asked for records on Common Goad funds and assets from all 32 Scottish Councils.
They found that, although a few councils kept adequate records, in general the ‘standard
of record keeping means that it is impossible for Councillors. . .to properly discharge their
fiduciary duties.’ In other words, local authorities had so little understanding of what

Common Good assets they were meant to be holding, that it was ‘impossible’ to provide
even the most basic answers to the survey, let alone develop comprehensive strategies
for how said assets could help deliver good social, environmental, and economic

outcomes for local citizens. . :" e Jg{t " m7
2.2.2 Legal imprecision reccrda , pinall o we .

ok Leks sWe ?,
Why has record keeping been so difficult with regards to Common Good assets? It is
evident that the lack of legal clarity regarding what constitutes a Common Good asset
has made it difficult for Council’s to keep adequate records. In Wightman and Perman’s

Scottish Land Commission: Delivering Greater Benefit from Common Good Land and
Buildings 9

Grace Brown and Jonty Leibowitz, “Delivering Greater Benefit from Common Good Land and



(2005, 15-22) study, the fact that some Councils replied that they held zero Common
Good assets (when this is clearly not the case) implies that many Councils suffer from
o Ko : < 17 S
confusion over the terminology.
—

fiebreafoeis ¢ -

Furthermore, even once it has been established whether an asset is held under
Common Good or not, there is further confusion; especially regarding whether said asset
is held as alienable or inalienable by the council. Neil (2017, 3) notes that the distinction
between alienable or inalienable assets in Scots Law is relevant in understanding the
g legal status of a common good asset. The 1835 Commission appointed to enquire into
the state of Municipal Corporations in Scotland found that assets referred to
i houses, mills, fishing, feu-duties and other descriptions of heritge‘ whereas properties
a (not usually alienablg) consisted of churches, town halls, market places and common
__greens or ground set apart for the general use or enjoyment of the inhabitants.” Neil
}L

S’V\%‘)g\u\n \LE\ (2017, 3) suggests that the distinction set out in the original 1835 is still instructive today.

Whether an asset could be considered alienable or inalienable has significant

ramifications for its status within Scots Law (Ferguson 2013, 2). Local authorities cannot

grant a valid disposal or lease of buildings that (1) form part of the common good and

g b{\;,) Y (2) which are considered to be ‘inalienable’ or appropriate them for other council uses,

é’_0}( ~—unless authority has been obtained from a court under section 75 of the Local

) &,\, Government (Scotland) Act. Whereas, if assets are alienable, a local authority can
i ()&%}\ dispose of or appropriate this land for other use without court authority.

X X \ 2.2.3 Management and usage 2

Good land and assets, with Miller (2018) noting that prior to the Community
Empowerment Act (2015), there was no stated provision for local authorities to maintain
g Common Good land to ‘any particular standard’, other than the vague formulation of

(v
E QZJ‘W Legal imprecision has also had a detrimental effect on the management of Common

using such assets ‘for the good of the residents of the former burgh.” This has meant

that the statutory responsibilities of a local authority have been hard to pin down, and

i oftentimes has failed to keep up with the changing socio-economic circumstances of the
‘}\Q communities such assets are meant to serve. For example, there are many cases of

_\y developments around env:ronnﬁﬁmtmblhty Miller (2018) gives the example of
xy, ‘S:'j\y}"’ ' /East Lothian District Council v National Coal Board as one such case, wherein a local
e ,ﬁ" authority was given permission to develop a new school on an area of wildlife
&-:ry)) pllef_erv__,a_tpn despite local resident’s desire to see the local land preserved. It could be
O argued that this case reflects the extent to which current Common Good law is
«® ' prejudiced in favour of more traditional interpretations of ‘the Common Good’, for

\?f‘t example prioritising economic over environmental concems. ord ths (SW\UM S N{\k \.

2.2.4 Lack of transparency \S o won revdd JM*F un
MY ‘}Au,-)?\. Lk Sepic
buauwvw?'
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Poor record-keeping and legal imprecision on the part of local authorities has created a
situation in which ordinary citizens feel disempowered and disconnected from assets to

which they themselves arguably own. {

The Scottish Government has sought to redress these issues through the provisions of
the Community Empowerment (Scotland) Act (2015), which mandates local authorities
to keep and maintain a register of all Common Good land and assets. Some Scottish
local authorities have taken positive steps as a consequence of this Act. Along with the
development of the Scottish Government's Open Data Strategy (201 5), itis clear that

since 2015 there is a new focus on the registration and record-keeping of Common Good

land and assets. Despite this, Gianna (2017) notes that Fife Council’s proactive

approach is atypical for the vast majority of Scottish local authorities, most of which are

i

T u'g,?
0
e
) 1

yet to take adequate steps in this direction. For example, some local authorities have no
public information at all on the status of its Common Good assets.

2.2.5 Financial mismanagement

Poor record-keeping, legal imprecision, and a lack of transparency are conditions in
which it is relatively easy for financial mismanagement (or even outright corruption) to

&(e; -go unchecked. Wightman & Perman (2005, 15) suggest that the data held by Scottish

ch("‘Q

councils often displayed a ‘worrying incompatibility between property records and
financial accounts’ with regard to Common Good land and assets. This has led to the
mismanagement of Common Good assets, for example local authorities using revenue

_generated from the sale of Common Good assets to fund other council activities, which

could be illegal if the assets in question have alienable status.

For example, over £50 million pounds was raised by South Lanarkshire Council through
the sale of land held by the Hamilton Common Good Fund. Wightman and Perman
(2005, 22) note that this activity could be considered illegal under the historic precedent
of Scots law, in which the value produced from Common Good assets does not belong
to a local authority in and of itself, but instead is considered to be held by such an
authority on behalf of local citizens. In this case, the value from any sales should have
been retained by the Hamilton Common Good Fund, rather than South Lanarkshire
Council as a corporate entity. This raises a series of further questions about the legality
of local authorities extracting value from Common Good assets, for example whether a
local authority should pay rent into a local Common Good fund if it uses a municipal
town hall, which it could be argued are inalienable Common Good assets.

However, the law on what Councils can spend common good money on is relatively

unfettered: in doing so, the main constraint is that they must ‘have regard to the interests

~d O oammicsinn: Daliviarineg Rrastar Bancfit foammm o nmamamm el
1SN Land Lommission: uUeiverng Greater penenit from Common Good
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3.2

Practice Review
Context

The purpose of the practice review is to understand the practical realities ‘on the ground’
in the governance, management, and ownership of Common Good land and assets in
Scotland. Specifically, the practice review focused on how Scottish local authorities have
fared in carrying out the duties imposed by Part 8 of the Community Empowerment
(Scotland) Act 2015. The Act contained two direct instructions for local authorities;

g Section 102 places a duty on local authorities to “establish and maintain a register
of property which is held by the authority as part of the Common Good.™

& Section 104 places a duty on local authorities that, “Before taking any decision fo
dispose of, or change the use of, such [Common Good] property the local authority
must publish details about the proposed disposal or, as the case may be, the use
to which the authority proposes to put the property.”

The Scottish Government also published a guidance document offering local authorities’
advice and support on how to carry out this instruction. This included advice on how to
establish Common Good registers; how to identify and contact community bodies; and
how to consult when planning to dispose of or change the use of Common Good
property.*

In understanding how Scottish local authorities have interpreted and acted upon these
instructions, two concurrent methodological approaches have been deployed. Flrstly,
the research team looked at local authority websites to see how they have collected a
Common Good register (as per the provisions of the Empowerment Act), as well as
written evidence submitted to the Scottish Government’s Local Government and
Communities Committee in February 2017.° Secondly, a series of short interviews were
held with with relevant stakeholders who have experience of womm) local
authorities in the implementation of Sections 102 and 104 of the Empowerment Act.

Establishing a Common Good register

The practice review found that local authorities have adopted a variety of different
strategies to act on and implement Section 102 of Part 8 of the Empowerment Act. As
per the Guidance published by the Scottish Government, local authorities have been

2 Community Empowerment (Scotland) Act 2015, Part 8, Section 102, (1)
# Community Empowerment (Scotland) Act, Part 8, Section 104, (2)

“Scottish Government (2018), Community Empowerment and Common Good Property;
Guidance for Local Authorities



instructed to establish a comprehensive register of all Common Good assets within a
local jurisdiction. Crucially, the Empowerment Act also stipulates that local authorities
must undertake this process in consultation with local residents and community groups,
in order to ensure a transparent and democratic process.

Itis clear that the Empowerment Act has prompted Scottish local authorities to put more

thought and resource into questions around the Common Good than was previously the

case. The exercise of carrying out a register has forced local authorities to ‘get to grips’ g\'\"’“‘ﬁ L.
with the Common Good process, in the words of one interviewee, and that this was MN%
‘necessary ‘because Common Good was previously an orphan in the local authority-

nobody wanted to deal with it.® By forcing local authorities to carry out the supposedly = m‘(\/mg
Yent?

simple task of establishing a register, the Empowerment Act has succeeded in bringing
a refrestv“idioc_u—s to Common Good land and assets in Scottish local authorities. o

do U ”»\3

In particular, the new focus on Common Good has allowed local authorities to overcome
one of the key reasons for their historically poor management of these assets; that
Common Good often fell through the cracks’ of departmental silos within local authority
administrations.” One interviewee at a local authority noted that Common Good issues
ovc o AN tended to sit between their local authorities’ planning, legal, and assets departments;
\0{’) oL meaning that none of the three took on adequate responsibility for Common Good as a

W‘J&\a whole.
m . The registration process has evidently begun to redress this imbalance by forcing local

: authorities to clarify the place of the Common Good within internal organisational
structures. In particular, it was found that the registration process has been particularly

effective in local authorities where an individual officer has been given designated
responsibility for carrying out this task. One local authority has created a dedicated post

of a Common Good Fund Officer, spreading the cost of creating the post equally across %eu}k
the local committee areas of the local authority. \3 e O e
e ‘"‘*:&\w 8
3.3 Community Consultation o \

Section 106 of the Empowerment Act refers to the need for local authorities to engage
in substantive consultation with ‘community bodies™ in the registration process and
beyond. The Guidance document pointed local authorities towards the National

6 CLES Interview, March 2019
7 CLES Interview, March 2019

8 “Community bodies”, in relation to a local authority, means bodies, whether or not formally
constituted, established for purposes which consist of or include that of promoting or improving
the interests of any communities (however described) resident or otherwise present in the area
of the local authority. Empowerment Act, Part 8, Section 106

ol Land Oammraceians Pabisrman Orentar Banott famne Do Raeed T S——"
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Standards for Community Engagement, a series of good-practice principles designed to
support community engagement in Scotland.?

In relation to the registration process local authorities have taken these instructions in a \
number of different directions. In some places, community engagement on Common \\IM WM '
{c-cc& WW Good has a long-standing history. A number of interviewees suggested that community v (O
M councils and groups of these kinds actually had more knowledge of which assets were *~ NN/“’\
u&ﬂ&’:f\' or were not Common Good than the local authority, on the grounds that such community W v
oﬁw/w groups often predated local authorities and contained individuals with more intimate X M W
A knowledge of specific plots of Common Good land or building# For example, an o i Mﬂ
E&:L%{am interviewee described how consultation with a coastal community group had revealed urs‘\( \a\’\o £
( W o?  that a set of steps leading down to the beach were in fact Common Good, where the

¥
oA local authority had previously been unaware.) — oW aooA efau»v?(k %\\o\.““y‘

fq . Another example of this was provided by Hawick Callants Club in written submission to QS
Ry the Local Government and Communities Committee in May 2017.7° When the Scottish
X WBorder Council (SBC) begun the community consultation process, the Callants Club
Mf\@ provided a number of corrections and clarifications that helped the Council better clarify ( _gj
ke the Common Good register. In one case, this involved demonstrating to the Council that e \%\
u;rc;"’" a number of possessions donated to the local museum should not be recorded as -~ \e \u)
Moveable Assets because the donors had stipulated that the items were donated to ‘the ) 05( O\ L&“)

town’ rather than to the Council; thereby falling under the Common Good. <
(S /
These examples demonstrate the crucial role community consultation plays in helping D@%

S

local authorities to collect their Common Good register, and of course in ensuring a W&“

) N
fransparent and democratic process. The Empowerment Act is clearly a stimulus to ; é\p\‘ﬂr’g N

e ltwas also found that the Guidance published by the Scottish Government was ¢ GL\\-Q,JM
viewed by some local authority officers as ‘weak’in suggesting which ‘community = o fous &
w

I make this process work even better; for example, once local authorities have a clear
! register available on their websites, community groups will be better placed to provide “_ M,} 5@('/‘: 1
g comments and clarifications. Yet despite this, it was found that there are a number of Ow\w\\ryicw‘b '
unresolved issues within the current community consultation process:
e Consulting with community groups at the ultra-local level can be a resource and :
g time intensive process. One interviewee described the instruction of the ot
E Empowerment Act as ‘almost impossible’ to implement without significant — i o
a investment (of which most local authorities do not have access to). \:ﬂb\" .

groups’ should be prioritised. .
~ e ek havppns Y e o A
W confarey 7 A"\\W\k oo 6‘3; :
5 X S
o o rd uﬂd,w%{}&,

(P18
P : . 2
1()Sc:ottlsh Government, The National Standards for Community Engagement (201 5) M
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g0
e In some cases, there is a lack of trust between community groups and local = o s
authorities. Community groups have suggested that some local authoriies f

‘seldom wish to discuss openly Common Good issues’, which demonstrates a lack
of trust or good faith in this discussion.

3.4 Defining Common Good

In undertaking the registration and consultation processes, local authorities have sought
to redress the confusions about defining what does or not does constitute a Common
Good asset.

3.4.1 Management of Common Good Funds

The consequence of imprecision around defining the Common Good means that
mismanagement of Common Good assets is rife, specifically with regards to Common
Good Funds. A recurrent theme throughout the practice review was a lack of clarity
about whether an asset was held under the Common Good. This meant that_local
authorities and councils often processed finances inappropriately by either taking profits
on Common Good assets that should be retained by the fund, or conversely by passing
costs on to Common Good Funds that were actually built up by other Council activities.

One example of this is from 2013, when Highland Council was forced to write off ™
£390,000 of “fees” which it had charged to the Naim Common Good Fund for the ? / /

mismanagement of Common Good land that had been erroneously declared alienable
~ by the local authority. "2

3.4.2 Effect on the pianning process

The review found that a significant consequence of confusion around defining,

managing, and funding projects related to the Common Good is that these assets are

often under-utilised in the community planning process. A number of interviewees s\
suggested that Common Good issues were so complicated that planners often ‘gave up’ _- r\.S_ \‘J) ‘
on local planning projects that might take place in Common Good land or buildings, for eel :

fear of being caught up in acrimonious and lengthy judicial processes and community W ;
consultation. COWW

Jonty Leibowitz, ‘Delivering Greater Berfefit from Common Good Land and Buildings®

This is especially the case with regards to the lack of clarity on the distinction
between alienable and inalienable assets. One interviewee in particular stressing that g
their local authority planning department tip-foed around Common Good’ in order to

. Fickh | antd Carmvirmiceiams T o st AN P R o, PR L8 Wi viim NS AR et 1 v f
otisn Land Commission: Delivering Greater Benefit from Common Good Land and

Buildings 15
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avoid having to prove in judicial review that a plot of land was alienable.” The
interviewee described this in terms of ‘wanting to avoid an incident similar to Portobello
Park’, a reference to the dispute between Edinburgh City Council and local residents on
the Common Good status of Portobello Park.™ There was a general sense amongst
interviewees that this lack of understanding meant planners were less likely to utilise

Common Good resources than other Council-held assets, which in turn contributes to

the under-utilisation of Common Good assets for socially, economically, and

environmentally productive purposes. N
oead ax»“""“"ﬁ ‘
T oﬁf e W\Q‘Wy ( . ‘ \’W*WL)

'3 CLES Interview, March 2019

14 City of Edinburgh Council (Portobello Park) Bilt

3 3 ¥
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Made by citv clock makers James Ritchie,

the Politician’s two-faced clock
was installed in 1812,

Accurate time, of course,
was vital for the sailors

and set their ship's
chronometers using the clock.

lost vast amounts

money in times of peace



as it would lead to
the overcapacitv of ships

and underemployment—
vessels just sitting around idle and unused.

i a

and by 1817
were managing to

colonial goods
maintain high prices.

Leith imported 11.725 aallons of rum.

It's important to mention, also,
that the linen industry in Scotland

w7

4.

had been subsidised during its

development in the mid-18th century.

Collective Observations: Lisa Williams

03:19
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And this wasn't just because of

the guaranteed markets in the West Indies,

‘ N
the whi

]

03:29

[ el

03:34

the rum industries

were given the opportunity to develop
on the back of the linen industrv—

Lisa Williams founded the Edinburgh Caribbean
Association and curates a range of arts events
across Scotland to promote Caribbean culture,
spanning film, art, literature and live music.

She runs educational and anti-racist programmes
in schools and universities and leads walking
tours focusing on Edinburgh’s Black History. She
is an author and poet, has an MA in Arts,
Festival and Cultural Management, and is an
Honorary Fellow in the School of History,
Classics and Archaeology at the University of
Edinburgh.

50, Usl
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~
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So, as you can see
from just a few of those stories.

the shipping port of Leith
and the Observatory itself

were linked directly or indirectly
to the Atiantic slave trade system.
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Caroline Douglas, ‘Frederick Douglass: Witness to Early Scottish Photography”
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